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 1.  TIME:  9:00   CASE#: MSC14-01788 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01484 
CASE NAME: BURCH VS. CITY OF ANTIOCH 
HEARING ON MOTION FOR SUMMARY JUDGMENT AGAINST PLAINTIFF 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
 Defendant City of Antioch’s motion for summary judgment is denied.  The City moves for 
summary judgment or partial summary judgment. This can be a stand alone summary judgment 
motion, even though the City is only moving on the third cause of action for dangerous condition 
of public property because general negligence principles are not applicable to public entities.  See 
Eastburn v. Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1183; Zelig v. County of 
Los Angeles (2002) 27 Cal.4th 1112, 1132.  The first and second causes of action are both 
negligence claims pled against Doe Defendants. 
 
 On the dangerous condition of public property claim, the City moves for summary 
judgment on four (4) grounds:  (1) Plaintiff has no evidence that the City of Antioch created the 
dangerous condition; (2) Plaintiff has no evidence that the City had actual knowledge of the 
alleged dangerous condition and its allegedly dangerous character, and (3) Plaintiff cannot prove 
that the City had constructive notice of the alleged dangerous condition, and (4) The City cannot 
be liable because its maintenance practices are reasonable and adequate. 
 
WHETHER THE CITY CREATED THE DANGEROUS CONDITION 
 
 Summary judgment of the third cause of action should be denied on the first issue.  The 
test for a dangerous condition is statutory.  See Gov’t Code Section 835.  Section 835(a) provides: 

 
Except as provided by statute, a public entity is liable for injury caused by a 
dangerous condition of its property if the plaintiff establishes (1) that the property 
was in a dangerous condition at the time of the injury, (2) that the injury was 
proximately caused by the dangerous condition, (3) that the dangerous condition 
created a reasonable foreseeable risk of the kind of injury which was incurred, and 
that either: 
(a) A negligent or wrongful act or omission of an employee of the public entity 

within the scope of his employment created the dangerous condition. 
   
 Here, it is undisputed that the northeast corner of 10th Street and O Street was in a 
dangerous condition because its water valve utility box lid was off.  The missing lid caused 
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Plaintiff’s injury as she fell into the hole created by the lid being off the box.  This type of fall into 
the hole was a reasonably foreseeable risk of the kind of injury which would occur if water valve 
utility covers are left open for people to inadvertently step into.  The only question is whether the 
City created the dangerous condition.  As set out below, there are triable issues of fact as to how 
the lid went missing and whether the City of Antioch removed the lid in its work on the water valve 
boxes that day.  (Facts 5, 7, 9, 10 – Disputed)  Specifically, there are the following factual disputes 
as to creation of the dangerous condition. 
  
 1.  The City (through numerous Division Heads) repeatedly states that there is no 
reason why the City (or the particular City Division) would ever have a reason to remove the 
covers from the water valve utility boxes.  See Cook Decl., paragraph 4; Coley Decl., paragraph 
3; Filson Decl., paragraph 3; Harris Decl., paragraph 3.  Yet, Plaintiff has produced numerous City 
employees whose jobs specifically involve removing the lid covers to water valve boxes in the City 
and cleaning out the debris.  See Colefield Depo. 21:10-22:6; Hicks Depo. 19:15-19; 20:8-24)  
Indeed, there is evidence that the City owns a Val Con 360 (a vacuuming truck for water valve 
utility boxes) for this very purpose.  (Colefield Depo. 21:10-22:6)  So, it is clearly disputed whether 
the City had a reason to lift the lids of water valve boxes and whether it routinely did so, and did 
so on the date of the subject accident. 
 
 2. The City (through its Division Heads) states that there are no records which put 
any work by the City at or near W. 10th Street and O Street on August 5, 2014.  See Connelly 
Decl., paragraph 13 and Exhibit B; Cook Decl., paragraph 6 and Exhibit A; Coley Decl., 
paragraph 6 and Exhibit A; Filson Decl., paragraph 5 and Exhibit A; Harris Decl., paragraph 5 
and Exhibit A.   
 
 However, Plaintiff produces evidence from many City employees who routinely used the 
vacuuming truck; none of which had any independent recollection of their work on August 5, 2014.  
These employees had to rely on time sheets from that day.  The City workers cast doubt on the 
accuracy of those records, admitting that they were often not filled out completely or even by 
themselves, but others.  See, e.g., Colefield Depo. 11:10-15; 16:9-19; Hicks Depo. 8:18-25;11:9-
19; Plaintiff’s Facts 65-76.   
 
 Additionally, there are two eyewitnesses who saw a clearly marked City of Antioch 
vacuuming truck at the subject intersection the day of the accident; indeed, several hours before.  
See J. Blanchard Depo. 40:7-10; 40:15-23; L. Burch Depo. 26:14-20; 29:16-21; 32:21-25 and 
34:15-19; Burch Decl., paragraphs 3 and Exhibit 1, 7, 8, 9.  
 
 Further, there is at least one City employee, Jamie Michael Olsen, who testified that the 
job of vacuuming out valve cans occurred on August 5, 2014.  He did not remember doing the 
vacuuming work on the water valve utility boxes on W. 10th Street and O Street, but he does testify 
that the work was done that day in the City of Antioch.   
 
  Q: What would you do when you vac out a valve can? 
  A: We just take the lid off and suck it out with our vacuum truck. 
 Q: Do you know why you were vaccing out the valve cans on  August 5, 

2014? 
  A: No.  Probably for a job down the road that we’re going to do. 
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(Olsen Depo. 36:1-7) 
 
 The City bears the burden of persuasion to prove that it is entitled to summary judgment 
as a matter of law by showing there is no genuine issue of material fact as to one or more elements 
or by showing there is a complete defense.  See Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 850; Collin v. CalPortland Co. (2014) 228 Cal.App.4th 582, 587.  As set out above, the facts 
that the City relies on to show that it has not created a dangerous condition are disputed by 
Plaintiff.  Creation of a dangerous condition by a public entity is generally a question of fact for 
the jury, and not a question of law to be determined by summary judgment.  See Murphy v. Lake 
County (1951) 106 Cal.App.2d 61, 67.  A question of fact can become one of law, only if one 
reasonable conclusion can be drawn from the undisputed facts.  See Weber v. Langholz (1995) 
39 Cal.App.4th 1578, 1583.  That is not the case here.  A reasonable juror could conclude from 
the circumstantial evidence that it is more likely than not that the City of Antioch was cleaning out 
water valve utility boxes on August 5, 2014 and left the lid off the box that day.    
 
REMAINING GROUNDS 
 
 There is no need to discuss the three remaining issues concerning actual and constructive 
notice.  Those go to a second basis for dangerous condition liability, set out in Gov’t Code Section 
835(b).  There is a triable issue as to the first basis for liability under Gov’t Code Section 835(a).   
 
EVIDENTIARY OBJECTIONS 
 
 Both parties file evidentiary objections.  The court rules on those as follows:   
 
Declaration of Sean Connelly 
 Connelly Decl., paragraph 5, page 2, lines 21-26:  Overruled 
 Connelly Decl., paragraph 7, page 3, lines 9-11:  Overruled 
 Connelly Decl., paragraph 8, page 3, lines 15-16:  Overruled 
 Connelly Decl., paragraph 8, page 3, lines 17-19:  Overruled 
 Connelly Decl., paragraph 9, page 3, lines 23-26:   Overruled 
 Connelly Decl., paragraph 10, page 3, line 28 to page 4, line 3:  Sustained – hearsay 
 Connelly Decl., paragraph 11, page 4, lines 5-7:  Overruled 
 Connelly Decl., paragraph 11, page 4, lines 7-9:  Overruled 
 Connelly Decl., paragraph 12, page 4, lines 13-24:  Overruled 
 Connelly Decl., Exhibit A:  Overruled 
 Connelly Decl., paragraph 13, page 4, line 26 to page 5, line 1:  Overruled 
 Connelly Decl., paragraph 14, page 5, lines 10-13:  Overruled 
 Connelly Decl., paragraph 14, page 5, lines 10-19:  Overruled 
 Connelly Decl., paragraph 14, page 5, lines 19-21:  Sustained – foundation, personal 
knowledge 
 Connelly Decl., Exhibit C:  Overruled 
 Connelly Decl., paragraph 15, page 5, line 24 to page 6, line 4:  Overruled 
 Connelly Decl., paragraph 16, page 6, lines 5-8:  Overruled 
 Connelly Decl., paragraph 19, page 6, line 26 to page 7, line 2:  Overruled 
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 Connelly Decl., paragraph 20, page 7, lines 9-12:  Sustained from “and involved” to 
“properly” – speculation 
 
Declaration of Jeff Cook 
 
 Cook Decl., paragraph 5, page 2, lines 11-17:  Overruled 
 Cook Decl., paragraph 6, page 2, lines 19-23:  Overruled 
 Cook Decl., paragraph 8, page 3, lines 4-7:  Overruled 
 
Declaration of Tim Coley 
 
 Coley Decl., paragraph 5, page 2, lines 8-11:  Overruled 
 Coley Decl., paragraph 6, page 2, lines 19-23:  Overruled 
 Coley Decl., paragraph 7, page 2, lines 19-21:  Overruled 
 
Declaration of Mark Harris 
 
 Harris Decl., paragraph 4, page 2, lines 14-18:  Overruled 
 Harris Decl., paragraph 5, page 2, lines 20-14:  Overruled 
 Harris Decl., paragraph 6, page 2, lines 26-28 to page 3, line 1:  Overruled 
 
Declaration of Lynn Filson 
 
 Filson Decl., paragraph 4, page 2, lines 14-18:  Overruled 
 Filson Decl., paragraph 5, page 2, lines 13-17:  Overruled 
 Filson Decl., paragraph 6, page 2, lines 19-23:  Overruled 
 
Declaration of Arnie Simonsen 
 
 Simonsen Decl., paragraph 4, page 2, lines 14-18:  Overruled 
 
Declaration of Alexandra Hamilton 
 
 Hamilton Decl., paragraph 3:  Sustained – foundation, personal knowledge  
 Hamilton Decl., Exhibit 1:  Sustained – foundation, authentication 
 Hamilton Decl., paragraphs 4, 5, 6, 7, 23, 37, 38 and 50, identifying witnesses as “the 
person most qualified in this lawsuit”:  Overruled 
 
Declaration of Laura Burch 
 
 Burch Decl., paragraph 3:  Overruled 
 Burch Decl., paragraph 4:  Sustained from “and had” to “it”:  The declaration directly 
contradicts Laura Burch’s deposition testimony and is therefore inadmissible.  See Visueta v. 
General Motors Corp. (1991) 234 Cal.App.3d 1609, 1613.  (L. Burch Depo. 28:12-18; 70:18-23) 
 Burch Decl., paragraph 5:  Overruled 
 Burch Decl., paragraph 7:  Overruled 
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 Burch Decl., paragraph 9, starting with “Tammy” and ending with “hole”:  Sustained – 
hearsay 
 Burch Decl., paragraph 9:  Overruled 

 

  

 3.  TIME:  9:00   CASE#: MSC15-02264 
CASE NAME: NATIONSTAR VS. RIZZI 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN SUMMARY ADJUDICATION 
FILED BY HSBC BANK USA, NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
 Plaintiff’s Motion for Summary Judgment is denied, without prejudice.  Plaintiff’s Motion 
for Summary Adjudication as to the First and Second Causes of Action in favor of plaintiff and 
against defendant April M. Rizzi is granted.  (See Undisputed Material Fact Nos. 1-26 and 
Request for Judicial Notice filed 1/8/18.) 
 
Request for Judicial Notice filed 1/1/18 
 
 This request is unopposed.  The court takes judicial notice of the attached exhibits to the 
fullest extent permitted by law.  (See Fontenot v Wells Fargo Bank (2011) 198 Cal. App. 4th 
256, 264; Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113; 
Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 1564-1565; Yvanova v. New Century Mortgage 
Corp. (2016) 62 Cal.4th 919, 924, n. 1.) 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00713 
CASE NAME: MANSON CONSTRUCTION VS. COCOCO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
 Defendant Contra Costa County’s motion for judgment on the pleadings is denied.  
Defendant moves for judgment on the pleadings on the ground that Plaintiff’s vessels do not 
transport “freight” because “freight” is narrowly defined to mean property transported from a 
consignor to a consignee.  
  
 The Second Amended Complaint (“SAC”) appears to meet the definition in Article XIII, 
Section 3, which requires vessels of more than 50 tons’ burden.  That is alleged.  (SAC, 
paragraph 12)  Article XIII, Section 3 also requires that the vessels be “engaged in the 
transportation of freight or passengers.”  That is also alleged, as the courts have interpreted that 
phrase.  The phrase has been interpreted to mean that a vessel must be carrying goods that 
someone is paying to be transported.  In Dragich v. Los Angeles (1939) 30 Cal.App.2d 397, this 
was not the case.  In that case, a shipping boat was merely carrying its goods (fish) to a port so 
that the fish could then be sold.  No one was paying for the transportation of the fish.  The Court 
found that the Vessel Use Exemption did not apply because the boat was not transporting the 
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“freight” – the fish – for hire.  “Freight” means “the hire or compensation paid by anyone for the 
transport of goods, and when used to denote the property transported, it carries the definite 
implication that the transportation is for hire.”  Id. at 399-400.   
 
 The same is true in Crivello v. County of San Diego (1942) 50 Cal.App.2d 713.  In 
Crowley Launch and Tugboat Co. v. County of Los Angeles (1971) 16 Cal.App.3d 437, this was 
also the case.  The vessel there was a tugboat that pushed other boats around the harbor and 
into the docks.  No one was paying for it to transport goods from place to place.  Id. 439-440.  
Smith-Rice Heavy Lifts, Inc. v. County of Los Angeles (1967) 256 Cal.App.2d 190 is similar.  
Smith-Rice concerned a floating barge containing a large crane used to unload cargo from 
ocean-going freighters.  It did not transport freight.  Id. at 197. 
 
 The two cases that meet the definition of Article XIII, Section 3 are Star & Crescent Boat 
Co. v. County of San Diego (1958) 163 Cal.App.2d 534 and Alalunga Sport Fishers, Inc. v. 
County of San Diego (1967) 247 Cal.App.2d 663.  In Star Boat, plaintiff’s tugboats were pulling 
barges full of petroleum goods to a number of oil companies that had contracted with plaintiff to 
do that transportation of goods for money.  See Star Boat, supra, 163 Cal.App.2d at 538-539.  In 
Alalunga, plaintiff took payment from its passengers who are transported to a place to sports 
fish and then back to land.  Id. at 667-668. 
 
 The SAC alleges sufficient facts to show that Plaintiff was engaged in the transportation 
of freight pursuant to Article XIII, Section 3 of the California Constitution, as interpreted by the 
courts.  The SAC alleges that Plaintiff was hired by the Federal Government to both dredge 
materials from various locations and to transport that material to designated locations and place 
the material pursuant to specifications by the Federal Government.  (SAC, paragraph 13)  The 
fact that Plaintiff was hired to transport material (dirt/mud/silt) from one place to another and 
presumably was paid by the Federal Government to do so, is no different that the tugboats in 
Star Boat that pulled petroleum products on barges from one location to another and was paid 
by various oil companies.  
  
 The County disagrees.  It contends that this case is not like Star Boat because the Court 
relied on the fact that the tugboats entered into contracts of affreightment to transport the 
petroleum products.  The County contends that, “transporting petroleum products for ultimate 
sale into the stream of commerce is fundamentally different from transporting dredged material 
that is not being bought or sold or transformed into goods for sale, and is instead being 
deposited in wetlands and on beaches.  Moving products into commerce is different than 
moving sludge from construction projects.”  (Reply, page 4, lines 4-9) 
 
 The parties are at the pleading stage.  For all the court knows, Plaintiff has a 
“Transportation Agreement” or some other contract with the Federal Government.  The SAC 
certainly alleges that the transportation of the dredged material is for hire.  Article XIII, Section 3, 
subdivision (1) only requires that the vessel be engaged in the “transportation of freight.”  As set 
out above, courts have interpreted “freight” narrowly to mean something transported “for hire” as 
opposed to simple towage or something transported pursuant to a contract for payment.  There 
is no language in any of the cases that require the transportation to involve goods that ultimately 
go into the stream of commerce.  Indeed, in the fishing boat cases, the fish transported to shore 
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went into the stream of commerce when they arrived at port and were sold.  In the fishing boat 
cases, the Courts upheld the local tax and refused to apply the Vessel Use Exemption.   
 
 Defendant is required to answer by April 26, 2018. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY INTERDENT SERVICES CORPORATION, INTERDENT, INC. 
* TENTATIVE RULING: * 
 
Parties to appear to discuss staying the case pending action by the Dental Board of California 
or, in the alternative, Plaintiff’s offer for amendment “to delete all references to Defendants’ 
(a) ‘illegal’ practice of dentistry and (b) ‘controlling management’ of dental offices.” Opposition 
at 16:1-3. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AZARINFAR DENTAL CORPORATION, ANDRE F. AZARINFAR DDS 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY KAREN FELDMAN D.D.S. 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON MOTION TO STAY 2nd & 3rd CAUSES OF ACTION IN FAC 
FILED BY INTERDENT, INC., INTERDENT SERVICES CORPORATION 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 9.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01213 
CASE NAME: NISAR VS. SINGH 
HEARING ON MOTION FOR ORDER TO EXPUNGE NOTICE OF LIS PENDENS 
FILED BY SHUBKAR MANDEEP SINGH 
* TENTATIVE RULING: * 
 
 Defendant Shubkarmandeep Singh moves to expunge the lis pendens that plaintiff filed 
in this matter on July 3, 2017 and for an award of $2,000.00 in attorney’s fees pursuant to 
CCP § 405.38.  The motion to expunge is granted.  Attorney’s fees are awarded in the amount 
of $1,000.00.   
 
 Defendant argues the lis pendens should be expunged because plaintiff has dismissed 
this lawsuit with prejudice.   
 

Plaintiff argues that the lis pendens should not be expunged because the case needs to 
be reactivated due to defendant’s breach of some unspecified stipulation.  
 
 In pertinent part, Code of Civil Procedure section 405.30 provides as follows:  “At any 
time after notice of pendency of action has been recorded, any party . . .  may apply to the court 
in which the action is pending to expunge the notice. . . . Evidence or declarations may be filed 
with the motion to expunge the notice.”  
 
 The court “shall order that [a lis pendens] be expunged if the court finds that the claimant 
has not established by a preponderance of the evidence the probable validity of the [plaintiff’s] 
real property claim.”  (CCP § 405.32.)  “Probable validity” means that “it is more likely than not 
that the claimant will obtain a judgment against the defendant on the claim.”  (CCP § 405.3.)  
The plaintiff has the burden to prove the probable validity of the real property claim.  (See CCP 
§ 405.30.)   
 
 The court finds that plaintiff has not established the probable validity of his claim.  Not 
only has he failed to submit any admissible evidence concerning his claim, but he has dismissed 
this lawsuit with prejudice.  A dismissal of a lawsuit with prejudice is the equivalent of a 
judgment in favor of the defendant.  (Leese v. Sherwood (1862) 21 Cal. 151, 164.)  The court 
has no power to grant a judgment against the defendant so long as the dismissal remains in 
effect.  (See Sere v. McGovern (1884) 65 Cal. 244, 245; Hagan Engineering, Inc. v. Mills (2003) 
115 Cal.App.4th 1004, 1007-1008.)  Thus, plaintiff has not shown he can prevail on his claim.   
 
 Plaintiff appears to be arguing that he dismissed this lawsuit based on promises that 
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were not kept, referring to an unspecified “stipulation.”  The only stipulation that has been 
presented to the court was presented by defendant.  It is the stipulation used to resolve the 
unlawful detainer action that defendant filed against plaintiff.  If there were additional promises 
made orally to resolve this lawsuit, plaintiff has not presented any evidence of them.   Nor has 
he provided any evidence that there are grounds to vacate his dismissal of this lawsuit.  In short, 
plaintiff has not presented any evidence that he can win a lawsuit he has already abandoned by 
dismissing it. 
 

Request for Attorney’s Fees 
 
 Under CCP § 405.38, “[t]he court shall direct that the party prevailing on any motion [to 
expunge a lis pendens] be awarded the reasonable attorney’s fees and costs of making or 
opposing the motion unless the court finds that the other party acted with substantial justification 
or that other circumstances make the imposition of attorney’s fees and costs unjust. 
 
 The declaration of the defendant’s attorney fails to set forth an hourly rate or detail the 
hours spent drafting the motion.  Further, the moving papers fail to cite significant legal 
authority.  Therefore, the court cuts the request for attorney’s fees from $2,000 to $1,000. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01303 
CASE NAME: MADLANGBAYAN VS. CITY OF OAKLEY 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES 
FILED BY MICHAEL FUENTEZ 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC17-02183 
CASE NAME: KIMHI VS. FARRINGTON'S 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGE ALLEGATIONS AND CLAIM 
FILED BY FARRINGTON'S, SHURL LYNN ROSENKRANTZ, SLR GROUP 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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13.  TIME:  9:00   CASE#: MSC18-00083 
CASE NAME: RAULSTON VS. WELLS FARGO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer is sustained with leave to amend, as to all causes of action.  
Plaintiff shall file any further amended complaint on or before May 10, 2018.  Plaintiff shall 
fully comply with the conditions on leave to amend set forth below. 
 
 The basis for this ruling is as follows. 
 
 1st C/A (CC 2923.7).  Plaintiff fails to adequately allege a “material” HBOR violation; 
despite any frustration plaintiff may have experienced in dealing with multiple loan officers, 
plaintiff did succeed in having a series of applications for a loan modification considered by 
defendant.  Also, plaintiff improperly conflates the procedural requirements of HBOR with the 
substantive decision of whether to offer plaintiff a loan modification; denying an application for a 
loan application based on a rationale that the borrower disagrees with is not an HBOR violation. 
 

2nd C/A (CC 2923.6).  This cause of action suffers from the same fundamental defects 
identified in the Court’s ruling on the First Cause of Action.  The Court defers for future 
consideration whether plaintiff may bring a cause of action under Civil Code section 2923.6, 
given that this statute expired on December 31, 2017. 

 
3rd C/A (CC 2923.55).  This cause of action suffers from the same fundamental defects 

identified in the Court’s ruling on the First Cause of Action.  The Court defers for future 
consideration whether plaintiff may bring a cause of action under Civil Code section 2923.55, 
given that this statute expired on December 31, 2017. 

 
4th C/A (Implied Covenant).  Plaintiff has failed to adequately allege a breach of the 

implied covenant of good faith and fair dealing.  (See, Racine & Laramie, Ltd. v. Department of 
Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031-32 [no contractual duty to negotiate new 
contract “in good faith”].)  Plaintiff has also failed to adequately allege the elements of causation 
and reasonably foreseeable contract damages. 

 
5th C/A (Negligence).  Plaintiff has failed to state a cause of action for negligence, 

because she has failed to allege facts showing the existence of a duty of care.  (See, Lueras v. 
BAC Home Loans Servicing LP (2013) 221 Cal.App.4th 49, 62-68.)  Plaintiff has also failed to 
adequately allege the elements of causation and proximately caused tort damages.  Finally, 
plaintiff cannot recover damages for emotional distress under the economic loss rule. 

 
6th and 7th C/As (Fraud/Negligent Misrepresentation).  Plaintiff has failed to allege 

the elements of fraud or negligent misrepresentation with the heightened particularity required 
for these causes of action.  The allegations concerning reasonable reliance and proximately 
caused damages are particularly weak. 

 
8th C/A (Elder Abuse).  Plaintiff has failed to allege a cause of action for elder abuse; 
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plaintiff has not alleged wrongful conduct of any kind for the reasons stated in the Court’s 
rulings on the First through the Seventh Causes of Action.  Also, there has been no taking of 
plaintiff’s property. 

 
9th C/A (UCL).  Plaintiff has failed to allege “unlawful, unfair or fraudulent” conduct for 

the reasons stated in the Court’s rulings on the First through the Seventh Causes of Action.  
(Bus. & Prof. Code, § 17200.)  Also, plaintiff has failed to show that she is entitled to the limited 
remedies available under the UCL.  (See, Bus. & Prof. Code, § 17203 and § 17204; Korea 
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150 [damages not allowed].)  
The Court reserves for future briefing whether an HBOR violation can ever serve as the 
predicate for a UCL cause of action, given that HBOR is a self-contained statutory scheme with 
very limited remedies.  (See, Civ. Code, § 2924.12.) 

 
Conditions on Leave to Amend.  Plaintiff shall fully comply with all of the following 

conditions on leave to amend. 
 
1.  Limitation on Scope.  Plaintiff shall not add any new defendants or any new causes 

of action, without leave of court after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB 
(2010) 185 Cal.App.4th 1018, 1022-23.)  

 
2.  Introductory Allegations.  The introductory allegations shall be limited to those 

currently found in paragraphs 1 through 9 and 24 through 26. 
 
3.  Incorporation By Reference.  Plaintiff shall set out the ultimate facts necessary to 

support each cause of action, and only those ultimate facts, within the body of the cause of 
action.  Key ultimate facts shall not be incorporated by reference, and extraneous ultimate facts 
shall be omitted.  All facts shall be alleged “in ordinary and concise language.”  (Code Civ. 
Proc., § 425.10, subd. (a)(1).)  The current Complaint is so verbose, rhetorical, and obfuscatory 
as to be virtually unintelligible. 

 
 4.  HBOR Causes of Action.  Plaintiff’s HBOR allegations shall be limited to plaintiff’s 
most recent application for a loan modification, which apparently was submitted in 2016; all 
earlier applications are moot.  (See, Complaint, ¶¶ 44-45.)  Plaintiff alleges that defendant 
violated HBOR by recording a notice of sale while the 2016 application was still being reviewed.  
(¶ 44.)  However, any such violation would appear to be moot, because the 2016 application 
was eventually denied.  (¶ 45.)  Under HBOR, plaintiff is limited to injunctive relief when no 
foreclosure sale has taken place, and with the latest application already having been considered 
and denied, it does not appear that there is anything left to enjoin.  (Civ. Code, § 2924.12.) 
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14.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY STEADFAST HILLTOP COMMONS LP 
* TENTATIVE RULING: * 
 

Defendant’s demurrer is overruled. The court urges the parties to engage in mediation 

through the court mediation program. In order to give the parties time to mediate their case, 

Defendant shall have until June 5, 2018 to file and serve its answer.  

Defendant demurs to Plaintiff’s complaint on two grounds: (1) a small claims action 

between the same parties bars Plaintiff’s complaint and (2) Plaintiff’s complaint is uncertain. In 

Defendant’s memorandum of points and authorities Defendant also argues that Plaintiff’s claim 

fails to state a cause of action. That ground was not included in the demurrer and will not be 

considered by the Court at this time. 

Res Judicata 

Defendant argues that Plaintiff’s complaint is barred by res judicata because there was a 

final judgment on the merits in a small claims action between the same parties.  

“ ‘Res judicata operates as a bar to maintaining a second suit between the same parties 

or parties in privity with them on the same cause of action. [Citations.]” (Weikel v. Tcw Realty 

Fund II Holding Co. (1997) 55 Cal.App.4th 1234, 1245.) For the purposes of res judicata, the 

same cause of action is determined by using the primary rights theory. (Id. at 1246.) The 

primary rights theory looks as the type of harm suffered rather than looking at the legal theory 

upon which the claim is based. (Ibid; see also, Brenelli Amedeo, S.P.A. v. Bakara Furniture, Inc. 

(1994) 29 Cal.App.4th 1828, 1837-1839 [discussing application of the primary rights theory].) 

Here the Court must determine if it can tell from the complaint and the documents in the 

small claims case whether the two cases involved the same primary right. If both cases involved 

the same primary right then Plaintiff would have improperly split his cause of action and the 

second complaint to raise the cause of action can be barred by res judicata. The Court 

concludes that at the demurrer stage, it cannot find that the two cases involved the same 

primary right. The primary right in the small claims case was Plaintiff seeking return of a portion 

of his security deposit, which he claims wrongfully withheld. In this case, Plaintiff is seeking 

damages for harm to his credit score and related harm based on the alleged wrongful reporting 

and attempted collection of a debt. Although both cases involve a dispute about whether Plaintiff 

or Defendant owed the other money after Plaintiff vacated his apartment, the two claims involve 

different primary rights: the right to a return of your security deposit and the right to be free from 

a debt being reported and collections being attempted on a debt that does not exist. Therefore, 

based on the complaint and judicially noticeable documents, the Court finds that res judicata 

does not bar Plaintiff’s complaint and the demurrer is overruled.  
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Uncertainty 

Defendant argues that the complaint is so uncertain that Defendant cannot respond to it.  

“[I]n pleading, the essential facts upon which a determination of the controversy depends 

should be stated with clearness and precision so that nothing is left to surmise. [Citation.] Those 

recitals, references to, or allegations of material facts which are left to surmise are subject to 

special demurrer for uncertainty. [Citation.]” (Ankeny v. Lockheed Missiles & Space Co. (1979) 

88 Cal.App.3d 531, 537.) However, demurrers for uncertainty are strictly construed because 

discovery can be used for clarification, and apply where defendants cannot reasonably 

determine what issues or claims are stated. (Khoury v. Maly's of Cal., Inc. (1993) 14 Cal.App.4th 

612, 616.) In addition, the failure to specify what aspects of a complaint are uncertain generally 

results in a demurrer being overruled as to such grounds. (Fenton v. Groveland Community 

Services Dist. (1982) 135 Cal.App.3d 797, 809, overruled on other grounds in Katzberg v. 

Regents of the University of California (2002) 29 Cal.4th 300, 328; see also, Code of Civil 

Procedure §430.60 (demurrer shall distinctly specify grounds or may be disregarded).)  

Defendant argues that “[w]hen read as a whole, the Complaint is so uncertain… that is 

fails to inform Defendants [sic] of the issues that must be addressed in preparing its defense.” 

(Defendant’s Memorandum at page 10.) Defendant failed to specify what was uncertain about 

the complaint and for that reason the demurrer for uncertainty fails. Although the complaint 

could have been drafted better, the Court is not convinced that it is so uncertain that Defendant 

cannot respond to it. Therefore, the demurrer for uncertainty is overruled.  

Other Matters 

The Court has reviewed the declaration of attorney Jason Mauk and Plaintiff’s 

declaration regarding their meet and confer call. Based on these declarations, the Court finds 

that Defendant has complied with Code of Civil Procedure §430.41.  

Defendant’s requests for judicial notice are granted. The Court takes judicial notice of 

Plaintiff’s complaint in this case and takes judicial notice of the documents filed in the small 

claims case of Logan v. Steadfast Management Inc., et al. (Contra Costa Superior Court Case 

No. RSC17-0080.)  

Plaintiff has filed a document titled “Exemplary Damage” which appears to indicate that 

Plaintiff wants to remove this case to federal court. The Court has not received any documents 

from federal court indicating that this case has been removed or stayed and therefore, the Court 

will continue with this case.  

Although not all motions have the same deadlines, Plaintiff’s opposition to the demurrer 

was due nine court days before the hearing. (See Code of Civil Procedure §1005(b).) Plaintiff 

filed at least one document after that deadline. Defendant’s reply was due five court days before 

the hearing, but was filed four court days before the hearing. The Court considered both parties’ 
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late filed papers, however, the Court may refuse to do so in the future. (See California Rules of 

Court, Rule 3.1300(d).) 

 

  

15.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO COMPLAINT of MAYON 
FILED BY JOE BOSMAN 
* TENTATIVE RULING: * 
 
Continued by the court to April 12, 2018 at 9 a.m. 

 

  

16.  TIME:  9:00   CASE#: MSL12-04214 
CASE NAME: CACH VS. RODRIGUEZ 
HEARING ON MOTION FOR ASSIGNMENT ORDER etc. 
FILED BY CACH, LLC. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

17.  TIME:  9:00   CASE#: MSN17-0308 
CASE NAME: SYCAMORE MEDICAL VS. EHLING 
HEARING ON MOTION FOR TRIAL SETTING PREFERENCE 
FILED BY SYCAMORE MEDICAL 
* TENTATIVE RULING: * 
 
Denied. The Plaintiff in this dispute is a business entity that does not qualify for preference 
consideration. Parties are to appear, however, to set trial for a date sometime this summer or 
early fall. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/05/18 

 
 

- 15 - 

18.  TIME:  9:00   CASE#: MSN17-1063 
CASE NAME: KAPLAN VS. ACALANES UNION HIGH 
SPECIAL SET HEARING ON: WRIT OF MANDATE 
SET BY COUNSEL 
* TENTATIVE RULING: * 
 

Petitioner Joyce Kaplan was terminated from her employment with Respondent 

Acalanes Union High School District (District). Petitioner went through an administrative hearing 

that affirmed her termination and now challenges that administrative finding through this writ 

proceeding. Petitioner asks this Court to issue a writ of mandate directing the District to set 

aside its order that cause existed to for dismissing Petitioner, that Petitioner’s disability was not 

a convincing defense against the charges and that the prior discipline laid a solid foundation for 

dismissal. The Court has reviewed the petition, the administrative record, Bacon’s declaration in 

support of the petition, as well as, the parties memoranda for and against granting the petition. 

For the reasons explained below, the petition for a writ of mandate is denied.  

Petitioner has included several reasons for her writ to be granted in her petition. (Petition 

¶19.) Not all of the issues raised in her petition were addressed in Petitioner’s memorandum of 

points and authorities in support of her petition and the Court will only rule on the issues 

properly addressed by Petitioner. In addition, the Court notes that Petitioner filed a 

memorandum in support of her petition on June 16, 2017 and a second memorandum on 

January 19, 2018. The second memorandum appears to be the operative one for this 

proceeding and is the memorandum the Court considered when deciding this petition.  

Standard of Review  

The parties agree that since the administrative decision deprived Petitioner of a 

fundamental vested right, this Court should exercise its independent judgment in reviewing the 

administrative decision. (See, e.g. Candari v. Los Angeles Unified School Dist. (2011) 193 

Cal.App.4th 402, 407.) “In exercising its independent judgment, a trial court must afford a strong 

presumption of correctness concerning the administrative findings, and the party challenging the 

administrative decision bears the burden of convincing the court that the administrative findings 

are contrary to the weight of the evidence.” (Fukuda v. City of Angels (1999) 20 Cal.4th 805, 

817; see also, Breslin v. City and County of San Francisco (2007) 146 Cal.App.4th 1064, 1077 

[“In the trial court, [petitioners] had the burden of proof to show that the [administrator’s] decision 

was not supported by the weight of the evidence—that is, that the decision was not supported 

by the preponderance of the evidence.”].)  

The District Offered Reasonable Accommodations to Petitioner  

Petitioner’s main argument is that the hearing officer’s decision is flawed because it does 

not discuss California’s Fair Employment and Housing Act (FEHA) and only addresses the 

Americans with Disability Act (ADA) a few times. As to the ADA, it was clear that Petitioner 

raised compliance with the ADA at the time of the administrative hearing. The hearing officer 
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found that the District had complied with the ADA by offering Petitioner reasonable 

accommodations. While it is true that the decision does not provide a detailed legal discussion 

of ADA, Petitioner fails to show why this should result in a granting of the petition. (There is a 

detailed discussion of the relevant law in the District’s letter to the EEOC, however, it is not clear 

if the hearing officer reviewed and considered this letter; see AR 122-126.) Petitioner does not 

attempt to show how the ADA’s reasonable accommodations requirement were actually 

violated. Thus, Petitioner has not shown that the hearing officer erred in finding that the District 

complied with the ADA.   

Petitioner argues that the hearing officer should have addressed FEHA. Petitioner has 

not shown where in the record the issue of FEHA compliance was raised, and thus there was no 

reason for the hearing officer to address FEHA in his decision. In addition, Petitioner notes that 

FEHA and the ADA have many similarities and that both require employers to provide 

“reasonable accommodations” to disabled employees. Yet, Petitioner fails to explain what 

differences, if any, exist between the two acts when considering whether reasonable 

accommodations were offered.  

Thus, Petitioner has not shown that the hearing officer erred in his decision relating to 

reasonable accommodations as required by the ADA.  

Because Petitioner did not raise FEHA during the administrative proceeding, the Court is 

not convinced that she can first raise this issue in this writ proceeding. (See, e.g. City of Walnut 

Creek v. County of Contra Costa (1980) 101 Cal.App.3d 1012, 1021.) However, assuming that 

Court can consider whether the District violated FEHA, Petitioner has failed to show that FEHA 

was violated in this case.  

Petitioner discusses FEHA’s requirements that employers should provide reasonable 

accommodations and engage in an interactive process to identify the reasonable 

accommodations. It appears that Petitioner’s main argument is based on the District not 

engaging in the interactive process in good faith.  

Guidelines for engaging in the interactive process are provided in 29 C.F.R. pt. 1630, 

App. 1630.9: 

(1)  Analyze the particular job involved and determine its purpose and essential 

functions; 

(2)  Consult with the individual with a disability to ascertain the precise job-related 

limitations imposed by the individual's disability and how those limitations could be 

overcome with a reasonable accommodation; 
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(3)  In consultation with the individual to be accommodated, identify potential 

accommodations and assess the effectiveness each would have in enabling the 

individual to perform the essential functions of the position; and 

(4)  Consider the preference of the individual to be accommodated and select and 

implement the accommodation that is most appropriate for both the employee and the 

employer. 

(29 C.F.R. pt. 1630, App. 1630.9.)    

Petitioner argues that the hearing officer failed in his analysis of the interactive process. 

(For this analysis, the Court ignores the contradiction that Petitioner is arguing the FEHA was 

not complied with and then relies on ADA guidelines provided for in the Federal Register.) The 

Court has considered Petitioner’s argument on the interactive process when reviewing the 

record. The record does not show that the District failed to engage in the interactive process. 

Instead, the record shows the opposite.  

In June 2014, Petitioner notified Respondent of her disability and provided a doctor’s 

note from Dr. Singh stating that Petitioner had Attention Deficit Hyperactivity Disorder (ADHD) 

and depression. (AR 156, 180.) Dr. Singh also completed an ADA/FEHA Job Duty Evaluation 

Checklist, which stated that Petitioner needed accommodations for “deadline sensitive clerical 

tasks”. (AR 157, 180.) Dr. Singh recommended that the District make accommodations for 

Petitioner that included providing assistance/guidance with setting job priorities, support 

Petitioner with time management, and train Petitioner so she can better support the classroom, 

students and coworkers. (AR 157, 180.)  The hearing officer noted that the District held three 

meetings with Petitioner in order to create and then adjust the accommodation plan for 

Petitioner. (AR 181-182.) In addition, the record includes summaries of these three meetings. 

(AR 103-109.) The meeting summaries show that the District met the guidelines for engaging in 

the interactive process. Based upon the meeting summaries, the Doctor’s note, the ADA/FEHA 

Job Duty Evaluation Checklist and the hearing officer’s summary of the testimony relating to 

reasonable accommodations, the Court finds that the District engaged in a sufficient interactive 

process with Petitioner.  

In addition, the Court finds that the accommodations offered to Petitioner were 

reasonable. In the meeting summary for the second meeting it states that the group, including 

Petitioner, discussed the current accommodations and that no additional accommodations were 

needed. (AR 107.) In the meeting summary for the third meeting it states that Petitioner initially 

stated that the accommodations were not working but later clarified that the reasonable 

accommodations were either fully or partially working and Petitioner stated that no other 

accommodations were needed. (AR 109.) The decision notes that Petitioner testified that the 

District failed to provide her with the assistance required by the accommodation plan. (AR 182.) 

Petitioner did not cite to any location in the record where additional information on this failure is 

discussed and the Court could not locate any. In addition, Petitioner did not supplement the 

record with additional information on this topic. Therefore, the Court finds the meeting 
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summaries and description of testimony from the District employees is more believable than a 

single statement from Petitioner that she was not provided the accommodations.  

Petitioner raises several specific points in her memorandum where she believes the 

District did not comply with FEHA. These arguments fail.  

Petitioner argues that Petitioner’s demotion from library assistant to instructional 

assistant means that she was not offered reasonable accommodations. However, Petitioner 

ignores the relevant timing. Petitioner was demoted in February 2014 and assigned to work at 

the Del Valle Transition Program with young adults with moderate to severe disabilities. (AR 78; 

182.) It was not until June 13, 2014 that Petitioner informed the District of her disability. (AR 

180.) The hearing officer noted that Petitioner claimed she had informed the District earlier, but 

no evidence was presented to show this. (AR 180 fn. 3.) Thus, Petitioner’s demotion occurred 

before she informed the District of her disability.  

Petitioner argues that asking someone with ADHD to supervise students with moderate 

to serve disabilities is “woefully ignorant” of the issues people with ADHD face or was setting 

Petitioner up to fail. Petition fails to cite to any evidence or legal authority to support this 

position.  

Petitioner argues that the District failed to consider modifying or revising the 

accommodations for Petitioner. In the meeting summaries for the second and third meetings, it 

is clear that the purpose of those meetings was to discuss the accommodations identified in the 

first meeting and discuss whether any new accommodations should be considered. (AR 106, 

108.) Petitioner offers no citation to the record or any other evidence where it is shown that the 

District did not consider modifying the accommodations for Petitioner during these meetings.  

Petitioner essentially recites the guidelines from 29 C.F.R. pt. 1630, App. 1630.9 and 

argues that there is no indication that the District followed these guidelines. Petitioner fails to 

discuss the administrative record or cite to any evidence that supports their position. In fact, the 

summaries of the three meetings show that the District did comply with the guidelines. (AR 103-

109.) Similarly, the hearing officer’s summary the testimony related to these meetings provides 

additional evidence that these meetings were in compliance with the guidelines. (AR 180-182.)  

The Evidence Supports the Finding that Petitioner was Terminated for Cause  

It is not at all clear that Petitioner has raised the issue of whether the weight of the 

evidence supports a finding that Petitioner was terminated for cause. Assuming such issue was 

raised, the Court finds that the weight of the evidence supports the determination that Petitioner 

was terminated for cause.  

The hearing officer discussed what lead to Petitioner’s demotion in February 2014 and 

what lead to her termination in January 2015. (AR 188-189.) Petitioner was demoted in 

February 2014 due to poor job performance. (AR 49-76; 78-80.) Petitioner’s supervisor wrote a 
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letter in May 2014 listing several serious problems with Petitioner’s job performance. (AR 82-

83.) The problems included at least five occasions where Petitioner lost track of young adults 

with moderate to severe disabilities and that Petitioner had trouble remembering the young 

adults’ names. (AR 82-83; 182-185, 188.) There evidence that Petitioner had shared 

responsibility for one of the students during an incident involving BART, but it was also noted 

that prior to Petitioner being involved there were no incidents of lost students. (AR 188-189.) 

Petitioner also received a poor performance evaluation in June 2014. (AR 88-93.) From August 

2014 to January 2015, Petitioner worked with students with mild to moderate disabilities. 

However, Petitioner continued to receive poor performance evaluations. (AR 94-102.) There 

was another incident where Petitioner lost track of a student, there was evidence that Petitioner 

was doing the bulk of the students’ work rather than having the students do the bulk of the work 

with Petitioner’s assisting and there was evidence that two students complained that Petitioner 

often confused more than helped them understand the material. (AR 178-180, 189.)  

Petitioner has not argued that these incidents did not happen. Nor has she presented 

evidence that the hearing officer’s summary of the testimony is incorrect or that there is 

additional information for this Court to consider.  

Therefore, based upon the Court’s review of the administrative record, the Court finds 

that the weight of the evidence supports the hearing officer’s findings that Petitioner was 

terminated for cause.  

Other Matters Raised by Petitioner 

Petitioner argues that there is an insufficient record before this Court and it appears that 

Petitioner concludes that the writ should be granted based upon the claimed insufficient record.  

As Petitioner has correctly noted, the administrative record does not include a transcript of the 

proceedings before the hearing office. Petitioner cites no authority for the proposition that the 

Court cannot review the hearing officer’s decision without a transcript of the proceedings. In fact, 

a transcript of the proceedings is not necessarily required. (See, Andersen v. Regents of Univ. 

of Cal. (1972) 22 Cal.App.3d 763, 772-773; Lees v. Bay Area Air Pollution Control Dist. (1965) 

238 Cal.App.2d 850, 854-855 [stating that it was the petitioner’s obligation “to be ready to go 

forward with their evidence and to make a showing in support of their application for the writ.”].) 

Although Petitioner complains that the record is incomplete, Petitioner has not attempted to 

augment the record with additional evidence beyond those documents included in Bacon’s 

declaration filed on June 16, 2017. Nor has Petitioner explained what additional evidence can 

be presented or how any additional evidence could affect the Court’s review of this petition. 

Finally, the hearing officer’s decision includes summaries of the testimony of the witnesses and 

Petitioner has not claimed that these summaries are incorrect.  

Next it appears that Petitioner argues that the hearing officer’s decision is not compliant 

with Code of Civil Procedure §1094.5 because the decision fails to cite any factual findings and 

uses only conclusory language. The Court disagrees with Petitioner’s argument. The hearing 
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officer discussed the documents and witnesses’ testimony in detail and he explained what facts 

lead to which findings.  

Petitioner has also argued that the hearing officer is biased because almost two years 

after this decision was written the hearing officer submitted a declaration in support of the 

District’s motion for summary judgment against Petitioner in a related civil matter. Although 

Petitioner did not seek to augment the record, the Court takes judicial notice of the declaration 

of the hearing officer and includes it as part of the record. (See Bacon Decl. Exhibit E.) This 

declaration explains the hearing officer’s credentials and states what findings he made in the 

administrative proceeding. Petitioner has not identified anything in the declaration that suggests 

bias. Instead Petitioner is arguing that the fact that the hearing officer submitted a declaration is 

enough for this Court to find bias. Petitioner cites to no legal authority for this argument The 

Court disagrees with Petitioner and finds no evidence of bias from the hearing officer. The 

words in the declaration do not show or suggest that the hearing officer was or is biased and 

Petitioner has not attempted to show otherwise. It is possible that the hearing officer submitted 

the declaration in order to avoid costly discovery practices and not for any nefarious reason.  

Petitioner spends a significant portion of her memorandum in support of her petition 

discussing potential affirmative defenses. Respondent argued that the petition was not timely 

filed. The Court finds that the petition should be denied on the grounds raised by Petitioner and 

therefore it need not decide whether the petition is time barred.  

The District argues in its memorandum that the decision to terminate Petitioner’s 

employment with the District is reviewed under a prejudicial abuse of discretion standard and 

that the punishment was appropriate. Petitioner did not address this issue in her memorandum 

and therefore it not need be considered by this Court.  

Petitioner’s request for judicial notice of the motion for summary judgment and all 

supporting papers in case MSC16-00632 is denied. Petitioner did not provide copies of those 

documents and therefore the Court is unable to take judicial notice of them. (See Evid. Code 

453(b); California Rule of Court, Rule 3.1306(c); see also, CREED-21 v. City of San Diego 

(2015) 234 Cal.App.4th 488, 521.) However, since Petitioner included a copy the hearing 

officer’s declaration in support of this motion, the Court takes judicial notice of that declaration. 
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19.  TIME:  9:00   CASE#: MSN17-2091 
CASE NAME: CRUCIANI VS. COCOCO 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended PETITION 
FILED BY COUNTY OF CONTRA COSTA, BOARD OF SUPERVISORS 
* TENTATIVE RULING: * 
 
The County moves to strike portions of the writ petition brought by Cruciani and Billeci. The 
motion focuses on three aspects of the petition. 

First, the County asserts that the entire sixth cause of action should be stricken. 

Second, the County argues that references to unidentified general assistance recipients ought 
to be stricken, because the Court is without authority to issue a writ directing any relief to such 
unidentified general assistance recipients. 

Third, the County contends that portions of the prayer for relief ought to be stricken, tracking the 
arguments made above. 

Sixth Cause of Action 

The motion is denied as to the sixth cause of action. If the County wished to argue that the 
entire sixth cause of action is legally defective, the appropriate vehicle for putting that issue 
before the Court was a demurrer, not a motion to strike. See Pierson v Sharp Mem. Hosp. 
(1989) 216 Cal.App.3d 340, 342; Warren v. Atchison, T. & S.F. Ry. Co. (1971) 19 Cal.App.3d 
24, 43. 

Unidentified General Assistance Recipients 

The County has a mandatory duty to pay general assistance recipients the benefits to which 
they are entitled. E.g., Welfare and Institutions Code section 10500; Diaz v. Quitoriano (1969) 
268 Cal.App.2d 807, 810 fn. 6. The writ petition says that the County has not done so—with 
respect to not only the named petitioners, but others as well. E.g., Petition ¶¶ 2, 8, 9, 25. In 
ruling on the motion to strike, the Court must treat that allegation as true. Clauson v. Super. Ct. 
(1998) 67 Cal.App.4th 1253, 1255.  

The County seems to argue that the mere fact that some GA recipients who were allegedly 
underpaid are unidentified strips the Court of authority to rectify that state of affairs. The Court 
disagrees. The Court could issue a writ generally requiring the County to pay all GA recipients 
the benefits to which they are entitled. It might be that with respect to presently unnamed 
recipients, the petitioners will be unable to establish any specific past underpayment that 
requires relief pursuant to such a generalized writ. Put simply, shaping the precise contours of 
any writ the Court were to issue is a matter for later in this litigation. But any potential difficulty in 
proving an entitlement to relief, or in effectuating any relief the Court may order, does not 
foreclose petitioners from seeking that relief at this early juncture.  

The Court declines to strike from the writ petition all references to unnamed third-party GA 
recipients. 

Prayer for Relief 

The request to strike portions of the prayer for relief are derivative of the other arguments. 
Having rejected those arguments, the Court likewise declines to strike any portion of the prayer 
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for relief. 

The motion is denied. 

The Court reminds the parties that they are to appear on April 27, 2018 prepared to set a 
briefing schedule on the merits. The Court expects that the parties will have met and conferred 
in advance of that date, both on a briefing schedule and on other case management issues and 
will be prepared to propose a briefing schedule on April 27, 2018, as well as raise and discuss 
any case management issues with an eye towards moving this case forward expeditiously. 

 

  

20.  TIME:  9:00   CASE#: MSN17-2184 
CASE NAME: BENYAMINI VS. DMV 
HEARING ON PETITION FOR WRIT OF ADMINISTRATIVE MANDAMUS (VERIFIED) 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
Before the Court is a petition for writ of mandamus filed by Petitioner Robert Benyamini 
(“Benyamini”).  Respondent the Department of Motor Vehicles (“DMV”) suspended Benyamini’s 
driver’s license after determining that Benyamini drove his vehicle with a blood alcohol content 
level above .08.   
 
This petition is made pursuant to Vehicle Code section 13559, which states, in part, as follows:   

[Following] an order of suspension or revocation of the person’s privilege to 

operate a motor vehicle after the hearing pursuant to Section 13558, the person 

may file a petition for review of the order in the court of competent jurisdiction in 

the person’s county of residence. . . .The review shall be on the record of the 

hearing and the court shall not consider other evidence.  If the court finds that the 

department exceeded its constitutional or statutory authority, made an erroneous 

interpretation of the law, acted in an arbitrary and capricious manner, or made a 

determination which is not supported by the evidence in the record, the court may 

order the department to rescind the order of suspension or revocation and return, 

or reissue a new license to, the person. 

(Veh. Code § 13559(a).) 

“While the court must afford a strong presumption of correctness concerning the administrative 
findings, ultimately it is free to reweigh the evidence and substitute its own findings.”  (Roze v. 
Department of Motor Vehicles (2006) 141 Cal.App.4th 1176, 1184.) 
 
[O]nce the DMV presents competent evidence in the form of documents contemplated in the 
statutory scheme to establish its prima facie case, the licensee must produce competent 
affirmative evidence of the nonexistence of the presumed facts sufficient to shift the burden of 
proof back to the DMV.  (Baker v. Gourley (2000) 81 Cal.App.4th 1167, 1172.)  “The licensee 
must show, ‘through cross-examination of the officer or by the introduction of affirmative 
evidence, that official standards were in any respect not observed . . . .’  Once such showing 
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has been made, the burden shifts to the DMV to prove that the test was reliable despite the 
violation.”  (Id. at p. 1173.)  
 
The DMV revoked Benyamini’s license pursuant to Vehicle Code section 13353.2.  Section 
13353.2 states that “[t]he department shall immediately suspend the privilege of a person to 
operate a motor vehicle” if “[t]he person was driving a motor vehicle when the person had 0.08 
percent or more, by weight, of alcohol in his or her blood.”   
 
Officer Montgomery’s report states that Benyamini submitted to two preliminary blood alcohol 
screenings that revealed a BAC of .111 percent and .104 percent.  (AR 18.)  Benyamini also 
submitted to a blood test, the results of which indicated that Benyamini had a BAC of .131 
percent.  (AR 32.)  Benyamini refutes the results of the preliminary screening, testifying that he 
viewed the breathalyzer and that it read a number under .08.  (AR 71.)  As to the blood test, 
Benyamini testified that it was “probably not even [his] blood” and that it did not make sense that 
the blood test revealed a higher BAC than the preliminary screening when it was taken over an 
hour later.  (AR 121.)  Benyamini did not offer any expert testimony or witness with personal 
knowledge to support these arguments.  
 
The Court finds that Benyamini drove with a BAC over .08 percent.  Officer Montgomery and the 
forensic alcohol supervisor signed independent documents during the normal course of their 
duties that both stated that Benyamini’s BAC was over .08 percent.  (AR 11, 32.)  Besides 
making unsubstantiated assertions, Benyamini presents no evidence that the test were 
fabricated by Officer Montgomery or the accident investigation bureau.  (See Fisk v. Department 
of Motor Vehicles (1981) 127 Cal.App.3d 72, 77 [It is the presumption that an official duty has 
been regularly performed and it is the licensee’s burden to show otherwise.]; see also Evid. 
Code § 664.)  Moreover, these test results corroborate Benyamini’s own testimony that he drank 
alcohol prior to driving.  (AR 34.) 
 
For the foregoing reasons, Benyamini’s petition is denied. 

 

  

21.  TIME:  9:00   CASE#: MSN17-2217 
CASE NAME: DONAHUE FITZGERALD VS. JAMS 
HEARING ON MOTION TO SEAL PORTIONS OF MOTION TO CONFIRM & ANSWER 
FILED BY GOOGLE LLC 
* TENTATIVE RULING: * 
 
Petitioners Donahue Fitzgerald LLP and John Gardner (“Petitioners”) and real party in interest 
Google LLC (“Google”) move to seal items filed in connection with the petition for relief from 
arbitrators’ ruling.  In their supplemental briefs, Petitioners and Google defer to the briefing filed 
by non-parties Ogden Stojanovski, Brent Schwarz, Sandstone Group LLC, and Tyto Lidar LLC 
(“Non-Parties”).  (Google’s Supplemental Brief at p. 2, Petitioner’s Supplemental Brief at p. 3.) 

Sealed records are governed by Rule of Court 2.550 et seq.  Rule 2.550 provides that “[u]nless 

confidentiality is required by law, court records are presumed to be open.”  (Rules of Court, rule 
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2.550(c).)  However, this presumption does not apply “to discovery motions and records filed or 

lodged in connection with discovery motions or proceedings.”  (Id. at subd. (a)(1).) 

Here, the petition for writ of relief concerned the arbitrators’ decision to deny Petitioners’ motion 

to quash subpoena.  Because these records were filed with the Court in connection with a 

discovery motion, the Court finds that rule 2.550 does not apply.  Accordingly, Google’s motion 

to seal is granted as to each of the items requested in Non-Parties’ supplemental brief in 

support of the motions to seal and as to the other items the parties designated as confidential.  

Non-Parties shall prepare an order after hearing that clearly and specifically lists which 

documents are being sealed. 

 

  

22.  TIME:  9:00   CASE#: MSN17-2217 
CASE NAME: DONAHUE FITZGERALD VS. JAMS 
HEARING ON MOTION TO SEAL PORTIONS OF "RECORD IN THE LOWER TRIBUNAL" 
FILED BY DONAHUE FITZGERALD LLP, JOHN GARDNER 
* TENTATIVE RULING: * 
 
For the reasons stated in Line 21, Donahue Fitzgerald LLP and John Gardner’s motion is 
granted as to each of the items requested in Ogden Stojanovski, Brent Schwarz, Sandstone 
Group LLC, and Tyto Lidar LLC’s supplemental brief in support of the motions to seal and as to 
the other items the parties designated as confidential.  Non-Parties shall prepare an order after 
hearing that clearly and specifically lists which documents are being sealed. 

 

  

23.  TIME:  9:00   CASE#: MSN18-0118 
CASE NAME: MING VS. MESBAH 
HEARING ON OSC RE: SALE OF DWELLING RE KEVIN & SHERYLYN MESBAH 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  9:00   CASE#: MSN18-0438 
CASE NAME: LAWSON VS. DMV 
HEARING ON PETITION RE REQUEST FOR INJUNCTIVE RELIEF 
FILED BY DARREN LAWSON 
* TENTATIVE RULING: * 
 
Appear. 
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25.  TIME: 11:00   CASE#: MSC10-01534 
CASE NAME: JEWELL VS. BARCLAYS 
COURT TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


